
 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 17 January 2023 

From: Executive Director – Economy & Infrastructure 

 
CA10/51 – APPLICATION TO CORRECT THE REGISTER; 
PART OF CL78 GRASMERE COMMON, GRASMERE 

1.0 EXECUTIVE SUMMARY 

1.1 Cumbria County Council is the registration authority for common land 
and town and village greens under the Commons Act 2006. 

1.2 An application has been received from Christopher Carss to correct 
unit No.CL78 Grasmere Common, Grasmere.  

1.3 The purpose of this report is to request Members to make a decision as 
to whether the application should be granted and a correction made to 
the Council’s Register of Common Land.  

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant outcome in the Council Plan is that people in Cumbria are 
healthy and safe. 

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  

3.0 RECOMMENDATION 

3.1 It is recommended that the Committee rejects the application for the 
reasons contained in this report and on the specific ground that the 
application land should have been included as part of the common 
when producing the Provisional Registration Map under the Commons 
Registration Act 1965.  



 

 

4.0 BACKGROUND 

The Application: 

4.1 On 6th November 2020, Cumbria County Council, as registration authority for 
common land and town and village greens (“the Registration Authority”) 
received an application on Form CA10 (“the Application”) under Section 
19(2)(a) of the Commons Act 2006 (“the 2006 Act”) from Christopher Carss 
(“the Applicant”) for the correction of register unit CL78 Grasmere Common, 
Grasmere. A copy of the Application is attached to this report at Appendix 1. 

4.2 The Application relates to a parcel of land around 236.80 square metres in 
area which forms part of the grass verge adjacent to the stone wall of a 
property called Howe Top (‘the Application Land’) shown outlined in red on 
the plan with Notice of Application which is attached to this report at 
Appendix 2.  

4.3 The tract of land called Grasmere Common was provisionally registered as 
common land on 29th May 1968 under Section 4 of the Commons 
Registration Act 1965, pursuant to application number 220 made on 18th 
April 1968 by The National Trust (“the National Trust Application”). See 
Appendix 3 with detail from the plan provided with the National Trust 
Application.  The provisional registration, being undisputed, became final on 
6th April 1972 and the land became register unit CL78 Grasmere Common, 
Grasmere.  

4.4 The Applicant claims that the provisional registration map is correct as it 
does not include the Application Land and is true to the plan attached to the 
National Trust Application However the later final register map incorrectly, 
according to the Applicant, includes the Application Land and shows it as 
forming part of CL78 Grasmere Common.  The Applicant claims that this 
was a mistake made by the Registration Authority when drawing up the final 
register map. 

4.5 The Applicant requests the removal of the Application Land from the 
Register of Common Land. 

4.6 As evidence the Applicant submitted extracts from the provisional 
registration map, the final register map, and a screen grab from Cumbria 
County Council’s GGP system, showing the Application Land and part of 
CL78 Grasmere Common.  See Appendix 1. 

4.7 The Application was deemed to have been duly made and the Notice of 
Application was issued on 18th December 2020. The notice was advertised 
on Cumbria County Council’s website and on the site of the Application 
Land. The notice was also sent to relevant parties in accordance with 
Schedule 7 of the Commons Registration (England) Regulations 2014 (“the 
2014 Regulations”). Anyone wishing to submit representations to the 
Application had until 8th February 2021 to do so in writing. 

4.8 Six objections were received and were duly served on the Applicant in 
accordance with the 2014 Regulations. Copies of these objections, replies 



 

 

from the Applicant, and subsequent correspondence are attached to this 
report at Appendix 4. 

Of the six, the objections from G Cowton, S Fawthrop, S Savasi and P 
Truelove had concerns about possible future plans to build a garage and the 
detrimental effect this would have on the agricultural landscape.  I have 
considered these representations and concluded that they are not of a 
relevant nature having regard to the criteria set out in Section 19(2)(a) of the 
Commons Act 2006.  

The remaining two objections came from Mr Hugh Craddock on behalf of the 
Open Spaces Society and Mr Steve Byrne: 

Mr Byrne stated that although the Application seemed justified, it was 
apparent to him that the provisional boundaries of the common were 
modified by the Registration Authority before the registration was finalised.  
In other words, the difference between the two maps was deliberate and not 
a mistake, and that the Registration Authority intended to include the 
Application Land as part of the common, as evidenced by the final register 
map. 

Mr Craddock stated that he agreed in principle that there was a discrepancy 
between the land identified for provisional registration by the National Trust 
and the land that became finally registered.  That being the case, the 
Application Land was eligible for correction under Section 19(2)(a) of the 
Commons Act 2006.  However, if any other person applied provisionally to 
register the land that included the Application Land, then no mistake would 
have been made by the Registration Authority.  Further, the Application Land 
was and remains part of Grasmere Common being land that (for as long as 
records show) has been open and unenclosed from the common.   

Mr Craddock stated that in 1929 the then Lord of the Manor had applied to 
the Minister of Agriculture and Fisheries for an Order of Limitation under 
para.(b) of the proviso to s.193(1) of the Law of Property Act 1925 
(Grasmere Common being a common to which s.193(1) applies).  A plan 
accompanied the Order, indicating what was believed to be common land at 
that time.  The Order and plan are included within Appendix 5.  Please note 
that this map of Grasmere Common (actually White Moss Common – part of 
Grasmere Common) includes the Application Land and an adjacent strip 
abutting the stone wall of the property Howe Top.   

Mr Craddock referred to Section 19(5) of the Commons Act 2006 which 
states:  

“A mistake in a register may not be corrected under this section if the 
authority considers that, by reason of reliance reasonably placed on the 
register by any person for any other reason, it would in all circumstances be 
unfair to do so.” This is the “fairness test”.  He suggested that the Applicant 
should carry out a Section 19(5) of the Commons Act 2006 appraisal to 
assess if anyone would be disadvantaged by the removal of the Application 
Land from the register. 



 

 

4.9 All objections were forwarded to the Applicant and his representative on the 
expiry of the notice period.  A reply was received from the Applicant’s 
representative on 1 March 2021.    The Registration Authority also wrote to 
Mr Craddock to ask him to provide specific evidence as to which commoners 
may have relied upon the register of common land and might suffer 
detriment if the Application Land was removed from the register.   

The Law: 

4.10 Part 1 of the 2006 Act was implemented in Cumbria on 15th December 2014    
and allows applications to be made to amend the Register of Common Land 
and Town or Village Greens.  

4.11 The Application is made under Section 19(2)(a) of the 2006 Act which states: 

“19 Correction 

(1) A commons registration authority may amend its register of common land 
and town or village greens for any purpose referred to in subsection (2). 

(2) Those purposes are – 

(a) Correcting a mistake made by the commons registration authority in 
making or amending an entry in the register.” 

The application of the law to the facts and evidence of the Application: 

4.12 The Application complies with the formal requirements as to form and 
content contained in the 2014 Regulations. 

4.13 During the objection period, the Registration Authority sourced its own 
archival material in relation to the Application.  This produced an original 
application number 77 from the Commons, Open Spaces and Footpaths 
Preservation Society (“the COSFPS Application”). The COSFPS Application 
was made in December 1967, four months prior to the National Trust 
Application in 1968.  The existence of the COSFPS Application, related 
correspondence attached to the application, and accompanying map has 
been instrumental in the recommendation to reject the Applicant’s request to 
deregister the Application Land. A copy of the COSFPS Application and 
related correspondence is attached to this report at Appendix 6.   

What the COSFPS Application shows is that the land the Commons, Open 
Spaces and Footpaths Preservation Society (the COSFPS) sought to 
register was White Moss Common as shown on the map which 
accompanied the previously mentioned Order of Limitation (see paragraph 
4.8).  This map clearly includes the Application Land and the adjoining strip 
that abuts the stone wall of Howe Top.  As can be seen from the 
correspondence attached to the COSFPS Application, White Moss Common 
had been registered as CL43 but there had been the subsequent National 
Trust Application which sought to register a larger area of land which 
included White Moss Common.   

Upon receiving the National Trust Application, in order to avoid duplication of 
entries, the Registration Authority wrote a letter to the COSFPS asking that it 



 

 

withdraws its application and allows White Moss Common to be included 
within either Grasmere Common or Loughrigg Common.  In his letter of 10th 
May 1968, Mr K S Himsworth, Clerk of the Westmorland County Council, 
stated: “You will note that the whole of White Moss Common will be 
included in one or other of the two commons to the north and the 
south”.  The letter referred to a telephone conversation between Mr 
Himsworth and Mr Campbell of the COSFPS, that took place that morning.  
The letter appears to confirm what had been discussed and agreed between 
the Registration Authority and the COSFPS. 

In its reply of 13th May 1968, the COSFPS agreed to withdraw the COSFPS 
Application “as the total area of land is covered by the two registrations 
made by The National Trust”.  In other words, the Clerk of the Council had 
given his assurance that all of the land covered by the plan submitted by the 
COSFPS would be included within either Grasmere or Loughrigg Commons 
and for that reason the COSFPS withdrew the COSFPS Application.  
However, ultimately the whole of the land was not included in the Provisional 
Registration map, as the Application Land was omitted (as was the thin strip 
abutting the stone wall of Howe Top).   

Please note that conflicting applications to register common land were quite 
common at that time and this would not have been considered something 
out of the ordinary. 

4.14 Following a review of the evidence my recommendation initially was to 
refuse the Application.  However, an application such as this cannot be 
refused without first having offered the Applicant an opportunity to make oral 
or written representations.  The Applicant chose to make a further written 
representation via his solicitor dated 1 June 2022.  The substance of this 
was that before the Applicant had acquired his property at Howe Top Farm, 
his solicitor had carried out a local authority search against the property on 
his behalf.  The local authority search confirmed that CL78 Grasmere 
Common abutted the property but did not say that the property incorporated 
any part of Grasmere Common.  The letter stated that if the Applicant had 
known that part of the property formed any part of the Common then he 
would have made a different decision in terms of pricing for the property.  
Therefore, in the circumstances, it would be unfair to correct any mistake in 
the register as the Applicant had placed reliance on the local authority 
search result when he acquired the property. 

I wrote to the Applicant via his solicitor on 28 September 2022 stating that I 
did not consider that Section 19(5) of the Commons Act 2006 applied in this 
case and invited him to make oral representations.   The Applicant and his 
solicitor attended an oral hearing at Lady Gillford’s House in Carlisle on 
Thursday 27 October 2022 and the notes of the meeting were approved as a 
true record by the Applicant and his solicitor.   Copies of the Applicant’s 
further written representations, letter inviting the Applicant to make oral 
representations and the notes of the oral representations meeting are 
attached to this report at Appendix 7. 

4.15 In summary, I have considered the Application and all available evidence.  
On the face of it, there does appear to have been a mistake made by the 
Registration Authority in including the Application Land as part of Grasmere 



 

 

common on the final register map.  The existence of the COSFPS 
Application and its accompanying plan, however, implies that the mistake 
was not including the Application Land and the adjacent strip of land abutting 
the wall at Howe Top as part of CL78 on the provisional register map.  I 
consider the local authority search result to be a separate matter which 
cannot be taken into account in determining the Application. 

4.16 Section 19(5) of the Commons Act 2006 states: 

“A mistake in the register may not be corrected in this section if the authority 
considers that, by reason of reliance reasonably placed on the register by 
any person or for any other reason, it would in all the circumstance be unfair 
to do so.” 

4.17 Notwithstanding the matters set out at paragraph 4.8 above, no objections or 
comments have been made to the Registration Authority from anyone with a 
legal interest in the land. 

4.18 The Committee is reminded that this Application is made under Section 
19(2)(a) of the Commons Act 2006 in order to correct a mistake made by the 
Registration Authority.  I believe that the Applicant has failed to show where 
any mistake by the Registration Authority has been made, which would allow 
us to deregister the Application Land and therefore I recommend that the 
Application should be rejected. 

4.19 If, however, the Committee goes against the recommendation and 
determines to grant the Application, I do not consider that it would be unfair 
to do so under Section 19(5) of the Commons Act 2006.  

5.0 LEGAL IMPLICATIONS 

5.1 The Council has a statutory duty to keep a register of common land and 
since the implementation of Part 1 of the 2006 Act has the power to amend 
the register.  The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee. 

5.2 In considering the Application, Members must consider all of the evidence 
available to them and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out at Section 19(2)(a) of the 2006 Act 
have been met.  The burden of proof in this regard is firmly upon the 
Applicant to provide the required evidence.  The standard of proof to be 
applied is the usual civil standard “on the balance of probabilities” i.e. it must 
be more likely than not. 

5.3 The role of this Committee is to reach its own determination on the matters 
of fact and law arising as a result of the Application.  It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as common land or being put to other 
use. 

5.4 Although the Officer Recommendation is for the Committee to refuse the 
Application, therefore keeping the Application Land registered as common 
land, the Committee is not bound to follow the Officer Recommendation; 



 

 

providing that in reaching its decision it applies the correct legal principles 
and duly considers the evidence.  Therefore, Members are free to accept or 
reject any of the recommendations in the report.  If the members reject the 
Officer Recommendation and decide either not to determine the Application 
or to accept the Application, the Committee should set out their reasons at 
the meeting.  

5.5 All other legal considerations, issues and implications have been addressed 
within the detail of this report. 

6.0 OPTIONS 

6.1 The Committee may accept or reject the Recommendation in whole or in 
part. 

6.2 If the Recommendation is accepted the Registration Authority will give effect 
to the determination by rejecting the Application and keeping the Application 
Land registered as common land. 

6.3 If the Recommendation is rejected and the Application is granted, the 
Application Land will be deregistered as common land which will involve the 
amending of register unit CL78 and the register map to confirm the removal 
of the Application Land from the register in accordance with the 2014 
Regulations. 

6.4 Members should note that the decision of the Committee in relation to an 
application to amend the register of common land is a legal decision and is 
not a matter of policy or discretion. 

7.0 CONCLUSION 

7.1 I am of the opinion that the Application has been validly made. The evidence 
submitted by the Applicant initially suggested that a mistake may have been 
made but upon further examination the discovery of the map submitted as 
part of the COSFPS Application (and the accompanying correspondence to 
the same), showed that the Registration Authority should have accurately 
registered the Application Land, as stated in its letter of 10th May 1968 to the 
COSFPS. 

7.2 Four of the objections received were not of a relevant nature with regard to 
the criteria as set out in Section 19(2)(a) the Commons Act 2006.  The two 
other objections received were of the same opinion that the Applicant had 
produced no evidence that the discrepancy between the provisional 
registration map and the final register map was a mistake and not the result 
of a deliberate act. 

7.3 I recommend that this Committee refuses this Application and the 
Application Land remains common land. 

Angela Jones 
Executive Director - Economy & Infrastructure 
16 December 2022 

 



 

 

Appendices:  
 
Appendix 1 – CA10/51 Application 
Appendix 2 – CA10/51 Notice of Application and Plan 
Appendix 3 – The National Trust Application 220 with detail from map 
Appendix 4 – Representations, Applicant’s responses and subsequent 
correspondence 
Appendix 5 – Order of Limitations and Plan 
Appendix 6 – Original COSFPS Application Number 77 
Appendix 7 – Local search result, notes of oral representation meeting and 
subsequent correspondence 
 
 
Implications: 

Staffing:                           None 
 

Financial:                        There would be cost implications in the event of an 

application for judicial review, however the Council is 
the registration authority and therefore has a statutory 
duty to decide applications. 
 

Property:                          None 
 

Electoral Division(s):        Lakes – Cllr Will Clark 
 

Human Rights:                The Council as registration authority has to make a 
decision in accordance with the law and in particular    
with the provisions of the 2006 Act, given these legal 
criteria a decision must reflect the legislation despite  
any other rights of individuals. 

 

 

Previous relevant council or executive decisions: 
 
No previous relevant decisions 
 
Consideration by overview and scrutiny: 
 
Not considered by overview and scrutiny 
 
Background Papers: 

Commons Act 2006 

Commons Registration (England) Regulations 2014 

Defra  Part  1  of  the  Commons  Act  2006:  Guidance  to  Commons  Registration 
Authorities and the Planning Inspectorate 2015. 

Contact:             Louise Maving 

Telephone no.:   01228 221028 
Email address:   louise.maving@cumbria.gov.uk 

 


